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MARK NEWBY, et al., Individually and §
On Behalf Of All Others Similarly § .
Situated, $ iehest s Milby, Sler

§

Plaintiffs, §

§ CIVIL ACTION NO. H-01-3624
V. § (Consolidated)

§
ENRON CORP., et al., §

§

Defendants. §

DEFENDANT JEFFREY McMAHON’S MOTION TO DISMISS

Plaintiffs have failed to plead a securities fraud action against Jeffrey McMahon.! The
deficiencies in the few allegations against Mr. McMahon are obvious under the standards established
by this Court and others under Rule 9(b) of the Federal Rules of Civil Procedure and the Private
Securities Litigation Reform Act (the “PSLRA”).

Introductory Summary

The Complaint does not specifically accuse Mr. McMahon of any false statements or any
self-dealing of any kind. Itis not alleged that Mr. McMahon was involved in preparing any financial
reports or Registration Statements on behalf of Enron. Except for prohibited group pleading, Mr.
McMahon is mentioned in only twenty-one of the Complaint’s one thousand thirty paragraphs and
seven charts. Even if they are treated as true, the Complaint’s allegations against Mr. McMahon

would establish only that he worked at Enron, sold a small fraction of his Enron stock in one early

'Mr. McMahon joins in and incorporates by reference the arguments in the Defendants’ Joint
Brief Relating to Enron’s Disclosures and the Joint Brief of Officer Defendants. ‘Xd\

\s



2000 sale?, and made six statements, none of which was a public statement on which investors could
have relied prior to the filing of this lawsuit. As reviewed in detail below, those statements are not
actionable on their face and Plaintiffs do not allege — other than in the most conclusory fashion — that
any of those statements was false or misleading.

Plaintiffs’ allegations of scienter are similarly lacking. Plaintiffs do not allege (1) what Mr.
McMabhon specifically knew at any point in time, (2) what material undisclosed information Mr.
McMahon may have known, (3) when or how Mr. McMahon became aware of any such undisclosed
material information, or (4) any facts giving rise to an inference that Mr. McMahon acted with the
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required state of mind. In fact, the only allegation of scienter relates to the Plaintiffs” “expert”
witness who bases his conclusion on a “statistical” analysis of stock trading activity. In Mr.
McMahon’s case, this statistical analysis is based on a single stock sale.

Plaintiffs’ allegations of insider trading are also inadequate. Plaintiffs allege only one sale
that occurred before most of the conduct about which Plaintiffs complain. Even under Plaintiffs’
allegations, Mr. McMahon /ost millions of dollars on Enron stock that he did not sell. Plaintiffs have
failed to identify what material inside information Mr. McMahon was aware of or anything
suspicious or unusual about Mr. McMahon’s single sale of Enron stock.

In short, Plaintiffs have not met the particularity requirement, the basis requirement, or the
strong inference requirement of pleading an action under the PSLRA or Federal Rule of Civil

Procedure 9(b) (“Rule 9(b)”) as to Mr. McMahon. Plaintiffs’ section 10(b) and Rule 10b-5 claims

against Mr. McMahon should be dismissed because, under the Rule 9(b) and PSLRA standards, (1)

?Plaintiffs actually allege six sales, but they are all on the same day and at the same price and
Plaintiffs’ “expert” analysis treats them as a single sale. (Complaint § 83(q) and Declaration of
Scott C. Hakala Ex. C).



Plaintiffs have failed to allege that Mr. McMahon made any material misrepresentation or omission,
(2) Plaintiffs have failed to plead scienter or reliance, and (3) Plaintiffs have failed to state their
claims with factual particularity.
L THE APPLICABLE PLEADING REQUIREMENTS

The standards applicable to pleading this securities fraud case against Mr. McMahon are set
forth in the Joint Brief of Officer Defendants, which is incorporated herein by reference. Among the
pertinent requirements, as stated by this Court, is “Plaintiffs must allege what actions each Defendant
took in furtherance of the alleged scheme and specifically plead what he learned, when he learned
it, and how Plaintiffs know what he learned.” In re Securities Litigation BMC Software, Inc., 183
F. Supp. 2d 860, 886 (S.D. Tex. 2001). As regards alleged misstatements, Plaintiffs must “specify
the statements contended to be fraudulent, identify the speaker, state when and where the statements
were made, and explain why the statements were fraudulent.” Id. at 865 n.14 (quoting Williams v.
WMX Techs., Inc., 112 F.3d 175, 177 (5™ Cir.), cert. denied, 522 U.S. 966 (1997)). 1t is therefore
necessary to examine the “specific” allegations that have been made against Mr. McMahon.

IL. THE ALLEGATIONS SPECIFICALLY REFERENCING McMAHON DO NOT
MEET RULE 9(b) OR PSLRA PLEADING REQUIREMENTS.

“Specific” allegations about Mr. McMahon in the Complaint fall into three categories: (1)
vague allegations of knowledge, representations, and omissions; (2) allegations of his position within
Enron; and (3) allegations of his stock sale.

A. Plaintiffs’ Complaint contains only vague references to Mr. McMahon’s
supposed knowledge, representations, and omissions.

In all of the Complaint, there are only six specific allegations regarding knowledge,

representations, and omissions by Mr. McMahon.



L. The first is a sentence — repeated three times in the Complaint — in Sherron
Watkins’s notes prepared in preparation for her meeting with Ken Lay:

Jeff McMahon was highly vexed over the inherent conflicts of LIM. He complained

mightily to Jeff Skilling . . . . 3 days later, Skilling offered him the CEO spot at Enron

Industrial Markets . . . .
(Complaint 49 59, 340, 850 (emphasis and ellipses in original)). This is insufficient to allege any
fraudulent statement by Mr. McMahon. Plaintiffs do not even allege what Mr. McMahon said, much
less when he said it, how or why it was false or misleading, or how or why he was supposed to have
known of any alleged falsity. In fact, Plaintiffs appear to be in agreement with whatever Mr.
McMahon may have said. In any event, if Mr. McMahon said anything to Mr. Skilling, it was not
a public statement to investors and the market could not have relied upon it.

The allegation is also insufficient to allege any scienter on the part of Mr. McMahon because:
(1) the statement is written by a third party; (2) there is no allegation or evidence that Mr. McMahon
ever saw the statement, endorsed it, adopted it, or “entangled” himself in its making, see In re
Securities Litigation BMC Software, Inc, 183 F. Supp. 2d 860, 871 (S.D. Tex. 2001); and (3) there
is no allegation that Mr. McMahon ever actually made the statement, when it was made, or how
Sherron Watkins became privy to the statement. Moreover, even if the allegation were sufficient and
were taken as true, the allegation would only show that Mr. McMahon had knowledge of and
complained about inherent conflicts with LIM.

2. The second reference to Mr. McMahon deals with Enron’s buy back of LIM2's
interest in MEGS. Plaintiffs allege that Mr. McMahon at first declined to approve the decision,

writing instead: “There were no economics run to demonstrate this investment makes sense.

Therefore, we cannot opine on its marketability or ability to syndicate.” (Complaint § 472). This



statement cannot form the basis of a securities fraud action against Mr. McMahon for the following
reasons: (1) it is not even alleged to be false; (2) it was not a public statement and could not have
been relied on by investors or the market; (3) even if it is intended to show knowledge by Mr.
McMahon, Plaintiffs do not state what knowledge it shows Mr. McMahon had; (4) the statement is
ambiguous as to Mr. McMahon’s opinions about MEGS (it states only that he did not have enough
information to approve the deal at the time); (5) nothing is alleged to show whether Mr. McMahon
received the needed information; (6) nothing is alleged about whether Mr. McMahon approved the
MEGS repurchase; (7) nothing is alleged to show that the statement was material; and (8) nothing
is alleged to show that if the statement by Mr. McMahon had been made public, that it would have
affected the stock price or investor decisions. The referenceis far too vague and indefinite to support
a claim that Mr. McMahon knew material, undisclosed information.

3. The third statement is taken from an October 25, 2001, Enron press release
announcing Enron’s draw down of committed credit lines by $1 billion to provide cash liquidity in
light of its obvious difficulties. The press release attributes the following quote to Mr. McMahon:

“We are making it clear that Enron has the support of its banks and more than

adequate liquidity to assure our customers that we can fulfill our commitments in the

ordinary course of business,” said Chief Financial Officer Jeff McMahon. “This is

an important step in our plan to restore investor confidence in Enron. Additionally,

we will update investors over the next several days regarding our plans to maintain

our long-term credit rating.”

(Complaint § 382 (emphasts in original)). This allegation cannot possibly support a fraud claim
against Mr. McMahon because Plaintiffs do not allege that any part of this statement is false. To the

contrary, it is undisputed that Enron sad drawn down the lines of credit and that Enron was

attempting to demonstrate that it had the support of its banks and that Enron was trying to ensure that



it had adequate liquidity to fulfill its commitments. Plaintiffs’ own Complaint acknowledges that
six days later, two banks extended an additional $1 billion in credit to Enron. If anything, this
statement clearly acknowledges that there was a liquidity problem with the company and the credit
rating was under pressure. As such, the statement functions as a disclosure statement. (Complaint
9 383). Additionally, this statement was made after the filing of some of these consolidated cases
and could not have been relied upon by many of the putative class members.

Plaintiffs also do not allege that this statement was material. A misrepresentation is not
actionable unless it is material. Tuchman v. DSC Communications, 14 F.3d 1061, 1067 (5th Cir.
1993). To meet the materiality requirement “there must be a substantial likelihood that the
disclosure of the omitted fact would have been viewed by the reasonable investor as having
significantly altered the ‘total mix’ of information made available.” Basic Inc. v. Levinson, 485 U.S.
224, 231-32 (1988); Rubinstein v. Collins, 20 F.3d 160, 168 (5" Cir. 1994). Here, Plaintiffs do not
plead that the statement affected the stock price, nor could it. According to the Complaint, the
statement comes: (1) after Enron announced its $1.01 billion after-tax charge against earnings, (2)
after The Wall Street Journal began an expose of the JEDI, Chewco and the LIM SPEs, (3) after the
SEC announced an investigation of Enron, and (4) after Enron’s Chief Financial Officer, Andrew
Fastow, resigned. See, Complaint § 61.

4, Plaintiffs next refer to Mr. McMahon when they quote a later (November 1, 2001)
Enron press release that announced Enron obtaining commitments for an additional $1 billion of
financing:

“This is yet another step in our efforts to enhance market and investor confidence,”

said Jeffrey McMahon, Enron chief financial officer. “We are moving aggressively
to strengthen our balance sheet and maintain our investment grade credit rating.”



(Complaint q 383 (emphasis in original)). This statement, also made after some of these
consolidated cases were filed, was also true, and Plaintiffs have not alleged anything to the contrary.
As with the previous statement, Mr. McMahon is indicating that the balance sheet requires
strengthening and the credit rating is under pressure. This is a disclosure statement, and this
statement cannot possibly support any fraud claim.

5. The fifth allegation concerning Mr. McMahon is in reference to an analyst conference
call - purportedly attended by Ken Lay, Greg Whalley, and Rick Causey, as well as Mr. McMahon
— in which the following statements were allegedly made:

. Enron had made some very bad investments. Investments such as Azurix,

India and Brazil had performed poorly. Because of these investments, Enron
became over- leveraged. Enron entered into related-party transactions that
produced various conflicts of interest.

. Enron's core business was still the best franchise in the industry.

. Enron remained optimistic that actions to prevent insolvency substantially

answered Enron's credit and liquidity questions. Enron's current transaction

levels, while lower than the recent averages, have remained strong.
(Complaint 4 388 (emphasis in original)). These statements cannot support a fraud claim against Mr.
McMahon for at least four reasons. First, it is essentially a “group pleading;” none of the statements
is attributed specifically to Mr. McMahon (or to anyone else). This court has rejected exactly this
sort of group pleading. In re Securities Litigation BMC Software, Inc., 183 F. Supp. 2d at 913 n. 50
(“Because this court believes a more stringent pleading is required by the PSLRA, it agrees with
those district courts that find the group pleading doctrine is at odds with the PSLRA and has not

survived the amendments”). Second, even if the statements were attributed to Mr. McMahon, they

do not support a fraud claim. Coming shortly before Enron’s bankruptcy, the statements are
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primarily negative, using words like “very bad investments,” “performed poorly,” and “over-
leveraged.” Plaintiffs certainly do not contend that these statements were false. The remaining
statements about Enron’s core business and its optimism are mere puffery and could not have been
relied on in light of the total mix of information in the market at the time. Nathenson v. Zonagen,
Inc., 267 F.3d 400, 419 (5™ Cir. 2001) (“[I]t is well-established that generalized positive statements
about a company’s progress are not a basis for liability.”) (citation omitted). Third, Plaintiffs do not
even attempt to allege — much less state facts or explain — how any of these statements could have
been material or affected Enron’s stock price. Fourth, the statements were made after some of these
consolidated cases were filed.

6. The sixth statement is a newspaper quote of Mr. McMahon allegedly stating that he

had no involvement in one of the projects at issue:

Enron's current chief financial officer, Jeffrey McMahon, says he had nothing to do
with Braveheart or related partnerships. “I'm not going to defend them,” he says.

(Complaint § 729; emphasis in original). This statement could not support any fraud claim because
it was made after this suit was filed and is on its face, exculpatory. Plaintiffs do not allege that this

statement was false or misleading’ and do not indicate that Mr. McMahon had any knowledge of

*Plaintiffs allege that Mr. McMahon was interviewed as part of the Enron investigation
resulting from the Sherron Watkins’s letter to Ken Lay. Quoting from Vinson & Elkins’s
investigation report, Plaintiffs emphasize the general statement that “[i]n summary, none of the
individuals interviewed could identify any transaction between Enron and LJM that was not
reasonable from Enron’s standpoint or that was contrary to Enron’s best interests. . . .” (Complaint
9 855). Even if one were to argue that this was somehow a statement attributable to Mr. McMahon,
it is at best a prohibited group pleading. It also fails as a fraud allegation under the PSLRA because
it fails to state what he said, when he said it, how it was false, how he could have known it was false,
or how or why it would have been material. It also fails as a fraud allegation against Mr. McMahon
because he had no control over the Vinson & Elkins report. Taken in the most favorable light for
Plaintiffs, the allegation is only that Mr. McMahon did not know of any material, undisclosed
information. Plaintiffs allege no specific facts about Mr. McMahon that contradict that conclusion.

8



these transactions.

Taken together or separately, these statements and alleged omissions do not raise a securities
fraud claim against Mr. McMahon, much less state a claim under the PSLRA. While throughout the
Complaint Plaintiffs sprinkle conclusory allegations to the effect that “each of the statements issued
between [certain dates] was false and misleading” (see, e.g. § 390), Plaintiffs make no effort to state
why or how any of the statements by Mr. McMahon are false or misleading. Indeed, as shown
above, the statements are not misleading on their face. Each of the statements attributed to Mr.
McMahon in the Complaint is contained within longer documents that contain a variety of
statements from a number of different people or sources. Inthat context, a conclusory statement that
“each” statement is false and misleading does not meet the PSLR A requirement to state specifically
how any statement complained about was false or misleading or how the statement was material.
Conclusory allegations or legal conclusions masquerading as factual conclusions will not suffice to
prevent the granting of a motion to dismiss. Southern Christian Leadership Conference v. Supreme
Court of State of Louisiana, 252 F.3d 781, 786 (5" Cir. 2001); Campbell v. City of San Antonio, 43
F.3d 973 (5™ Cir. 1995); Fernandez-Montes v. Allied Pilot s Ass 'n, 987 F.2d 278, 284 (5" Cir. 1993).

Finally, none of the statements or omissions by Mr. McMahon is material. Plaintiffs do not allege
facts to show that any of the statements or omissions attributed to Mr. McMahon had an impact on
the market price of Enron stock.

B. Plaintiffs’ allegations of position are insufficient to state a claim.

Most of the Complaint’s references to Mr. McMahon are allegations as to his position or
office within Enron. For example:

Paragraph 1 Mr. McMahon is listed as a top Enron executive.



Paragraph 83(p) Mr. McMahon was Executive Vice President, Finance and
Treasurer of Enron since 7/99.

Paragraph 88 Mr. McMahon is listed as part of Enron’s “Management
Committee” for 1998 and 1999.

Paragraph 502 Plaintiffs state that Mr. McMahon was a manager of Egret
until he resigned in 5/00.

Paragraph 708 Mr. McMahon is alleged to have been part of “Fastow’s field
marshals,” until Glisan took over from Mr. McMahon as
treasurer.

In addition, Paragraphs 653, 675, 694, 716, 736, 751, 763, 774, and 788 make the identical
statement on behalf of each bank Defendant that “top officials of the bank constantly interacted with
top executives of Enron, i.e., Lay, Skilling, Causey, McMahon or Fastow, on almost a daily basis
throughout the Class Period.”

None of these references contains anything that would remotely state a claim against Mr.
McMahon. Taken most favorably to the Plaintiffs, the allegations establish only that Mr. McMahon
was an officer of Enron during some portion of the class period, that Mr. McMahon was a manager
of Egret until May 2000, and that Mr. McMahon had unspecified interactions with “top” bank
officials during his time as Treasurer of Enron (which is hardly surprising or suspicious for the
Treasurer of any large company).*

While the Complaint also alleges that “virtually all of Enron’s top insiders have been kicked
out of the Company” (Complaint § 4), Mr. McMahon was promoted to President and asked by the
new CEQ to lead the company out of bankruptcy. He also has cooperated fully with all

investigations of Enron by Congress, the SEC, and others. These factors tend to exonerate Mr.

* Allegations as to Mr. McMahon’s status as an officer of Enron are not sufficient to state a
claim against him for securities fraud. See Section II. A of Joint Brief of Officer Defendants.
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McMabhon, independent of Plaintiffs’ failure to plead a securities fraud action against him.

C. Plaintiffs Do Not Allege Actionable “Insider Trading” by McMahon.

In Paragraphs 83(p), 84 and 401, Plaintiffs cite trading history of Mr. McMahon showing one
stock sale in early 2000 in an effort to assert an insider trading claim against him. Plaintiffs attempt
to support its “insider trading” claim with the conclusion of its “‘expert” that it was statistically “more
probable than not” that Mr. McMahon’s one stock trade was made with “the possession and use of
material adverse non-public information.” (Complaint § 415) This “expert analysis” is clearly
statistically lacking and does not take into account other material information such as portfolio
concentration, vesting dates, and other material individualized trading information. The Hakala
Declaration should not even be considered by this Court. See Joint Brief of Officer Defendants at
Section II.C.2. Further, as alleged in paragraph 415, the “certainty” of Plaintiffs’ allegation, based
on Dr. Hakala’s inadmissible analysis, that Mr. McMahon engaged in illegal insider trading is at best
“more probable than not”; this contrasts markedly with what Plaintiffs attest to be the “scientific
acceptance standard (95%).” Plaintiffs’ effort to allege insider trading against Mr. McMahon fails
and the insider trading claims against Mr. McMahon should be dismissed.

Plaintiffs have altogether failed to plead anything “unusual” or “suspicious” about Mr.
McMahon’s stock sale, or otherwise meet the requirements of Rule 9(b) and the PSLRA for pleading
illegal insider trading, as reviewed in Section IL.C.1 of the Joint Brief of Officer Defendants. None
of the insider trading paragraphs identifies any specific material, publicly undisclosed information
known to Mr. McMahon when he made the single stock sale about which Plaintiffs complain.
Plaintiffs only generally allege that Mr. McMahon was in possession of some unspecified “adverse

undisclosed information.” (Complaint § 83(p).) They do not plead that Mr. McMahon was aware
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of any specific non-disclosure; nor do they allege that Mr. McMahon was aware of any public
misstatement. It is well settled that simply being a member of management — i.e., in a position to
know inside information — does not equate to scienter or knowledge of false statements. Nathenson
v. Zonagen, Inc., 267 F.3d 400, 412 (5th Cir. 2001) (allegations of motive and opportunity alone are
almost always insufficient to establish scienter). This is the kind of generalized, non-specific
allegations the PSLRA outlawed. Paragraph 83(p) is further flawed by the absence of any allegation
that the undisclosed information (itself unidentified) was material. The Complaint is devoid of (1)
any specific allegations concerning nonpublic information (2) of which Mr. McMahon was aware
or (3) how Mr. McMahon knew the undisclosed information was material or nonpublic. See In re
Securities Litigation BMC Software, 183 F. Supp. 2d at 916.

Plaintiffs also make no specific allegations regarding how Mr. McMahon’s sales are
improper, unusual, or suspicious. The closest Plaintiffs come is to allege that “[tJhese defendants’
illegal insider selling escalated massively as Enron’s stock moved to more inflated levels during the
Class Period and also when internally they knew the scheme was unraveling.” This is yet another
instance of group pleading, prohibited by the PSLRA, and is clearly inaccurate in Mr. McMahon’s
case relating to his one stock sale.

Beyond that defect, Plaintiffs’ asserted insider trading claim against Mr. McMahon fails —
and must be dismissed — for the following reasons. Plaintiffs do not — and cannot - allege a
“pattern” of trading by Mr. McMahon. Plaintiffs allege only one sale by Mr. McMahon. One point
does not a pattern make.

Second, Mr. McMahon’s insider trades or “pattern™ (such as it is) are inconsistent with

Plaintiffs’ allegations concemning the “pattern” of other Defendants who, according to the Complaint,
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were also “aware” of some undisclosed information. Indeed, according to the Complaint, one or
more (but not all) of the Defendants collectively sold in almost every month of the Class Period.
Plaintiffs then claim that each Defendant’s sales “pattern” — although different from the others —
somehow supports the same statistically certain inference. If, however, there truly is a specific
“pattern” that demonstrates the use of inside information and other Defendants’ sales match or
establish that pattern, then Mr. McMahon’s single sale cannot possibly match that purported pattern.
For example, it is patent nonsense for Plaintiffs to allege that Mr. McMahon’s “pattern’ of a single
trade matches the “pattern” of Mr. Lay’s trades (which number in the hundreds) and that both are
recognized patterns of trading on inside information. Any trading “matches” this “pattern.” Indeed,
according to Plaintiffs, every sale by every insider was suspect. Like all “one size fits all” garments,
Plaintiffs’ droops here and pinches there.

Third, Mr. McMahon’s single sale occurred in March 2000, before most of the alleged
wrongdoing, well before the market peak, at a time when he is not alleged to have been a member
of the management committee (Complaint, p. 94), and twenty months before the end of the Class
Period. Contrary to Plaintiffs’ general group allegation that all of the insider Defendants’ sales
“escalated massively as Enron’s stock moved to more inflated levels during the class period,” Mr.
McMahon had no further sales as the stock price increased. His sale came at $69 a share, twenty
dollars below the eventual market peak during the Class Period.

Fourth, the timing of Mr. McMahon’s sale is neither suspicious nor unusual. Every share
of the stock Mr. McMahon sold on March 16, 2000, was vested to him on or around that same date.

This is exactly the type of activity that one would expect from a rational investor seeking to diversify
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his portfolio.” To establish “suspicious timing,” Plaintiffs must show that Mr.McMahon’s trades
were “at times calculated to maximize personal benefit” to him. In re Apple Computer Litigation,
886 F.2d 1109, 1117 (9" Cir. 1989). A recognized example would be the sale of a significant
percentage of his shares “immediately before a negative earnings announcement.” See, e.g., Wenger
v. Lumisys, 2 F. Supp. 2d 1231, 1251 (N.D. Cal. 1998). Conversely, sales made before the market
peak, after its fall, or at other times not maximizing seller’s proceeds, give rise to no inference of
scienter. See Nathenson, 267 F.3d at 420-21 (sales made when stock well below “class period high”
were “so inauspiciously timed” they “d[id] not meet this test.”); Greebel v. FTP Software, 194 F.3d
185,206 (1st Cir. 1999) (“timing does not appear very suspicious” where stock not “sold at the high
points of the stock price.”). “When insiders miss the boat [by selling well off the market peak], their
sales do not support an inference” of scienter. Ronconi v. Larkin, 253 F.3d 423, 435 (9th Cir. 2001).
Mr. McMahon’s single challenged sale does not support an inference of scienter.

Fifth, according to Plaintiffs’ own allegations, the shares sold by Mr. McMahon amounted
to only 29.20 percent of his total shares. Even by Plaintiffs’ analysis, Mr. McMahon left the great
majority of his Enron stock in Enron. Courts have frequently held that even an allegedly suspicious
sale of securities does not support an inference of scienter if it was only a fraction of the seller’s
holdings, or if the seller retained a significant percentage of his stock. See Nathenson, 267 F.3d at
420-21; Advanta, 180 F.3d 525, 540-41; In re Silicon Graphics, Inc. Sec. Litig., 183 F.3d 970, 987

(9th Cir.), reh’'g and reh’g en banc denied, 195 F.3d 521 (9th Cir. 1999). As this Court has noted:

SUnder Plaintiffs’ model, however, an Officer Defendant who sold everything as it vested (a
not irrational diversification strategy), or simply sold enough to cover taxes on the exercise of
options, would automatically be assumed to have traded on illegal inside information, even if he had
no inside information.
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“Retention of the vast majority of their stock negates any inference of scienter.” In re Waste
Management, Inc. Securities Litigation, C.A. No. H-99-2183 (S.D. Tex. Aug. 16, 2001) at *131.
Contrary to suggesting the intent to cash out based on inside information of Enron’s impending
doom, Mr. McMahon’s trading history suggests either that he had no inside information or that he
did not use any such information to his own benefit. See In re Burlington Coat Factory Sec. Litig.,
114 F.3d 1410, 1426 (3d Cir. 1997); In re Securities Litigation BMC Software, 183 F. Supp. 2d at
902 ( citing, In re FVC.COM Sec. Litig., 136 F. Supp. 2d 1031, 1038-39 (N.D. Cal. 2000) (sales of
twenty-nine percent by one defendant and thirty percent by another are “insufficient to support an
inference of scienter”); Wenger v. Lumisys, at 1238 n. 6, 1251 (sales of twenty-six percent, thirty-
eight percent, twenty-five percent, and thirty-two percent held not suspicious).

Further, analysis of the alleged percentages of stock sales by Mr. McMahon must be placed
in the context of the extraordinarily long class period selected by Plaintiffs — 37 months. See Joint
Brief of Officer Defendants at Section IIL.A.1. It is obvious that more sales would occur in a three-
year class period than in a shorter, more reasonable timeframe. A number of courts have found
nothing suspicious or alarming in sales of stock by insiders in percentages that, if adjusted to reflect
a three-year “window,” would dwarf Mr. McMahon'’s sales. See, e.g., Silicon Graphics, 183 F.3d
at 985-86, 987 (sales by some individuals ranging up to 75 percent insufficient to infer scienter even
in a fifteen week class period); Ronconi, 253 F.3d at 435 (sale of 17 percent of holdings in a seven-
month period clearly “not suspicious in amount.”); Waste Management, at *16 & *131 (no basis for
strong inference of scienter when individuals sold as much as 39.6 percent in a five-month class
period).

In sum, Plaintiffs have not pleaded adequate specific facts to support a claim for insider
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trading against Mr. McMahon.

III. PLAINTIFFS’ SECTION 20(a) AND 20A CLAIMS AGAINST MR. McMAHON
SHOULD BE DISMISSED.

For the reasons set forth in section III of the Joint Brief of Officer Defendants, Plaintiffs have
failed to plead an actionable claim against Mr. McMahon under either sections 20(a) or 20A of the
Exchange Act.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document was forwarded to all counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, et al., Individually and On  §
Behalf of All Others Similarly Situated, §
§
Plaintiffs §
§
Vs. § CIVIL ACTION NO. H-01-3624
§ (Consolidated)
ENRON CORP., et al., §
§
§
Defendants §
§
ORDER

Having considered the motion to dismiss filed by Defendant Jeffrey McMahon and all
materials filed in support of and in opposition to this motion, and finding that the Complaint fails
to state a claim against this Defendant upon which relief can be granted,

It is hereby ORDERED that:

1. Defendant’s motion is GRANTED, and

2. The claims against Defendant Jeffrey McMahon are DISMISSED with prejudice.

SIGNED this day of , 2002,

Melinda Harmon
United States District Judge
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